DACA31-3-21-0354

USE OF PUBLIC RIGHT-OF-WAY LICENSE AND RENEWAL AGREEMENT
ACKNOWLEGEMENT OF ASSIGNMENT

THIS LICENSE AND RENEWAIL AGREEMENT (the Agreement) is dated this

RS | NN
! f day of . TL JilLe”. 2021, by and between the TOWN OF VIENNA,

VIRGINTA, a Virginia municipal corporation (Town or Licensor) and the UNITED
STATES OF AMERICA (Government or Licensee).

WHEREAS the Government is the successor in interest to a telecommunication
system previously installed and operated by Qwest and Lightwave Spectrum, Inc., and

WHEREAS the Government is not a commercial telecommunications services
provider as defined under Virginia Code Section 56-484.12; and

WHEREAS, the Town has the authority and statutory obligation to regulate the use
of the Public Rights-of-Way within its territorial boundaries and is willing to permit such
use subject to the terms and conditions of this License; and

WHEREAS, Article 7, Section 9 of the Constitution of the Commonwealth of
Virginia provides for approval by the local governing body of any franchise, lease or right
of any kind to use any public property or any other public easements; and

WHEREAS the Government is the sole operator of a private telecommunications
system identified herein; and

WHEREAS, this License is granted subject to any and all lawful and applicable
zoning conditions and conditional use permits required the Vienna Town Code; and

WHEREAS, the License is not a grant of any special private privilege or sale of

public property; the parties hereby agree to the following terms and conditions:
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Section [, In consideration of the terms hereof, the payment of the previously
required right-of-way user fees to the Town, the Town awards to Licensee, for the term of
five (5) years and subject to the conditions and limitations described herein, a nonexc.lusive
license to use the streets, alleys, rights-of-way, and public places of the Town as shown on
Schedule A, attached and incorporated by reference. The purpose of this grant is to allow
Licensee’s location, operation, maintenance, alteration, repair and patrol of underground
fiber optic utility cable; together with the right to trim, cut, fell, and remove therefrom all
trees, underbrush, obstructions and other vegetation, structures, or obstacles within the
limits of the right-of-way; subject, however, to existing easements for public roads and
highways, public utilities, railroads and pipelines along, actoss, beneath, and over the
right-of-way. |

Section 2. If the Licensee proposes to construct additional facilities within the
right of way, such shall be located underground. Prior to construction in and under the
streets, ﬁlleys, rights-of-way, and public places of the Town, Licensee shall obtain approval
from the Town of Licensee’s plans, showing the location of the proposed facilities. Any
approval shall be in the form of an excéwation permit. If such facilities by the Licensee are
already in existence, Licensee is authorized to use those facilities, When such plans have
been approved, the plans, and any subsequent modifications to them agreed to by the
Town, shall be effective and binding to the same extent as if they were set out fully in this
Agreement.

Section 3, Licensee agrees .to relocate, at its own expense, within one huﬁdred
and twenty (120} days of written notification from the Town, all facilities which, in the

reasonable discretion of the Town using recognized engineering standards, interfere, -



disturb or conflict with the operation, relocation, improvement, repair, construction or
maintenance of present or future streets, alleys, rights-of-way, public grounds, storm
drainage systems, sewer systems, watet mains or other public facilities.

Licensee shall relocate the facilities using like construction, or better, if
technological advances warrant such, to such places designated by the Town. The Town
shall use reasonable good faith efforts to designate locations for any relocated facilities that
will permit Licensee to continue to serve its existing customers. Any Town permits
needed as a result of a relocation request by the Town, however, shall be at no cost to
Licenseé.

Section 4. In the event Licensee permits any unaffiliated third party
telecommunications provider to connect Access Lines, as defined in § 56-468.1A of the
Code of Virginia, to Licensee’s facilities located in the Town’s rights-of-way for the
purpose of providing telecommunications service, whether by capacity agreement, joint
use agréement, common use agreement or any other method whatsoever, Licensee shall
notify the Town as soon as reasonably practical of the date on which and the party to.
which such permission was given in su-ch manner so as to enable Town to assess such third
party with access fees to which Town may be entitled. In the event Licensee rents or
leases its Access Lines to a third party user and fails to notify Town to the end that Town is
unable to collect access fees to which it is otherwise entitled, Licensee will be responsible
for payment to the Town of the Public Right-of-Way Use Fee (as defined in § 56-468.1 of
the Code of Virginia) on such rented 01; leased Access Lines.

Section 5. If Licensee shall, in the construction, operation, replacement,

maintenance, removal or repair of its facilities, damage any pavement, street, alley,



sidewalk, sewer, water or other pipe or other public property (collectively Public F acilities)
belonging to the Town, Licensee shall promptly repair the same at its own cost and
expense. Licensee shall immediately notify the Town Manager and the appropriate pﬁblic
safety agency (e.g., fire department) of any damage or injury to any Public Facilities
caused by work authorized pursuant to‘the License,

If Licensee shall default in this obligation, the Town may cure such default and
shall charge the work to the Licensee in accordance with the Town’s then current standard
rates for such work. The Licensee’s liability under this clause may not exceed
appropriations available for such payment and nothing contained in this Agreement may be
considered as implying that Congress will, at a later date, appropriate funds sufficient to
meet deficiencies. The provisions of this clause are without prejudice to any rights the
Town may have to make a claim under applicable laws for any other damages than
provided herein. However, priot to performing any such work the Town will give
Licenseé written notice of the default and a period of thirty (30) days after receipt of such
notice within which to cure the default. The Town shall extend the thirty-day period for a
reasonable time if such default cannot I;easonably be cured within such period and
Licensee has commenced and is diligently pursuing such cure, If Licensee does not so
cure the default, the Town will provide Licensee with a writien notice advising Licensee of
the expiration date of the cure period and stating the date (which date shall be no less than
ten (10} business days after Licensee’s receipt of such notice) on which the Town intends
to commence the work on Licensee’s Behalf.

Notwithstanding the foregoing, if such default in the opinion of the Town threatens

the public health or safety, the Town shall make a reasonable offort to provide Licensee



with telephonic notice and an opportunity to immediately cure such default, If the Town is
unable to reasonably provide such notice or Licensee fails to immediately cure the default,
the Town may commence the cure on Licensee’s behalf, In any event, the Town shail
immediately thereafter provide Licensee with written notice of Town’s performance of
such emergency work.

Prior to commencing work on any street, alley, right-of-way, or public ground,
Licensee shall exercise reasonable judgment in order to avoid any inconvenience to the
general public or the Town’s work forces. Licensee shall not impede the flow of traffic to
any greater extent than is reasonably necessary in performing any maintenance, removal,
replacement, construction or repairs. Licensee shall strictly abide by the permit or
approval requirements, including those requirements relating to time limitations. Licensee
is bound by all applicable lawfully enacted police power measures now or in the future
adopted by the Town, in addition to the terms of this Agreement,

Section 6. To the extent permitted by law and regulation, the Government will
seek to cooperate and coordinate with Licensor in the performance of any work. The.
Government will use reasonable efforté to ensure contractors provide proof of insurance
naming Licensor as an additional insured for a contract impacting work within the
Licensed Area and/or provide any required bonds or sureties required in connection with
the Licénsed Area prior to the issuance of any local building/consiruction permits. All
contractors performing such Work must be otherwise licensed, qualified and reputable. Tn
the event that a contractor does not me;:t the aforesaid requirements, upon 30 days notice,

Licensor shall have the right to terminate the license agreement.



The Government shall perform and complete (or cause to be performed and
completed) such Work in a safe and workmanlike manner.

Subject to the doctrine of sovereign immunity and federal supremacy, the
Government shall perform (or cause to be performed) all such Work in a manner that
complies with required permits, approved plans and all other applicable laws, rules, orders,
regulations and ordinances, including in compliance with any rules, regulations and
requirements that Licensor may establish from time-to-time.

The Government shall use the License Area in such manner as shall occasion the
least practicable damage and inconvenience to Licensor; and, the Government shall and
shall cause its contractors to take all commercially reasonable steps necessary to preserve
and protect the Property and all work shall be performed in accordance with established
standards and conditions.

Absent Licensor’s negligence or misconduct, in no event shall Ticensor be liable or
responsible to the Government for any loss or damage or expense which the Government
may sustain or incur if the Fiber Equipment shall fail or otherwise cease operation for their
intended purposes or are no longer ava‘ilable or suitable for the Government’s
requirements.

Nothing in the foregoing Section shall require a violation of the Anti-Deficiency Act, 31
US.C. i341(a)(1)(A), or any other law or regulation relating to appropriated funds of the
United States.

Section 7. This Agreernent; with the rights and privileges granted herein, shall

be subject to cancellation or termination by mutual agreement of the partics, or in the event

the Licensee abandons the use of the premises for the purposes granted, or in the event the



Licensee acquires title or other necessary interest. In the case of cancellation by mutual
agreement of the parties, cancellation may be effected by either party hereto upon thirty
K€1) days written notice to the other; and upon expiration of the said thirty (30) days éfter
service of such notice, this Agreement and the rights and privileges hereby granted, as well
as the obligations hereby imposed upon the parties, shall absolutely cease and terminate. If
Licensee does not comply with the terms of this Agreement within thirty (30) days after
receipt of written notice of such non-compliance from the Town, the Town, at its option,
may terminate the License. However, such thirty-day period will be extended for an
additional period of time as is reasonable under the circumstances if Licensee’s non-
compliance cannot reasonably be cured within the thirty-day period and if Licensee has
commenced a cure within such period and continues to diligently pursue such cure,

Section 8. This License is not otherwise assignable or transferable to a non-
governmental entity without the express written permission of the Town. However,
License;a may assign, transfer or sublet its rights, without the consent of the Town, to any
person or entity that controls, is controlled by or is under common control with the
Licensee, provided the Town is advisecii of the action within thirty (30) days form the date
of assignment, transfer or sublet. Any successor(s) or assignees in whole or in part of
Licensee shall be bound by all of the terms and conditions of this Franchise and shall be
subject fo all provisions, obligations, stipulations and penalties here prescribed.

Section 9, The rights, privileges and duties here granted shall continue for five
(5) years after the effective date. The e;ffective date shall be the date of the Town’s
adoption of the required ordinance approving this License. Prior to the expiration of this

Agreement, the parties may make a good faith effort to negotiate and enter into a new



License Agreement upon reasonable terms and conditions. Unless released by the Town,
Licensee shall remove all its facilities from the streets, alleys and public places of the
Town at the expense of Licensee as soon as possible after the expiration, termination or
abandonment of this Agreement, or by such reasonable time to be prescribed by the Town
Council. The Town may abandon such facilities without removal upon approval. If .
Licensee fails to remove its facilities, the Town may, in its discretion, seek damages for the
cost of removal.

Section 10.  This Agreement was accepted in the Commonwealth of Virginia and
shall be governed by the laws thereof, unless otherwise provided by Federal law.

Section 11.  Any notice to bf{ given under this Agreement shall be mailed or
delivered to the Town of Vienna, Attention: Town Manager, 127 Center Street, South,
Vienna, Virginia 22180 and to U.S. Army Corps of Engineers, Attention: Chief, Real
Estate, 2 Hopkins Plaza, Baltimore, Maryland 21201, registered or certified mail, if -
mailed, .return receipt requested, with postage prepaid, or by courier service, if delivered,
with signed evidence of receipt; and shall be deemed delivered when received or refused
by the addressee. The parties may change these addresses by like notice.

Section 12.  Notwithstanding the foregoing, the parties and each of them shall be
excused from performing hereunder so long as performance is prevented or delayed by
Force Majeure.

Section 13.  The Licensee’s liability under this Agreement may not exceed-
appropriations available for such paym.ent and nothing contained in this Agreement may be
considered as implying that Congress will, at a later date, appropriate funds sufficient to

meet deficiencies. The provisions of this clause are without prejudice to any rights the



Town may have to make a claim under applicable laws for any other damages than

provided herein.

UNITED STATES OF AMERICA
GRAHAM.STANL "~ oigitay signed by

HAM.STANLEY.H.124873950%

B. EY.H.1249739509 gant::zozme.os 10:53:44 -04'00"
Y.
STAN H, GRAHAM

Chief, IIES Branch

Real Estate Contracting Officer
Baltimore District

U.S. Army Corps of Engineers

Date of Acceptance: , 2021

TOWN OF VIENNA, VIRGINTA

By:

Mayor Linda J. Colbert

ATTEST:

Melanie J. Clark, Clerk

APPROVED AS TO FORM:

Steven 1), Briglia, Town Attorney
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CERTIFICATE OF LIABILITY INSURANCE

DATE (MM/DD/YYYY)

06/01/2021

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AM

BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUT

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
END, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
E A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the
if SUBROGATION 1S WAIVED, subfect to the terms and conditions of 1
this certificate does not confer rights to the certificate holder in lleu of

policy(les) must have ADDITIONAL INSURED provisions of be endorsed.
he policy, certaln pelicies may require an endorsement. A statement on

such endorsement(s).

PRODUCER
Marsh USA Inc.

CA License #0437153

GONTACT
NAME:

PHONE
AIG, No, Ext):
E-MA/

FAX
{AIC, No}:

e
Altn: Seallle.certrequest@marsh.com / Fax; 212-048-4328 INSURER(S) AFFORDING COVERAGE NAIC #
CN102167661-8TND-ALL-26-21 kbh cont nong INSURER A : Greerwich nsurance Company 22322
INSUREDCanturyLink. Inc. Embarq Comorallon: INSURER B : XL Spesially Insurance Co. 37885
Quast Commurications Internatioral Inc.; INSURER C : Allianz Undenwriters Ins Co 36420

and All Afillated, Subsidlary & Assoclated Companies
Including Qwest Goverament Services, Inc.

INSURER D :

1801 California Street, Suite 1150 INSURER E :
Denver, CO 80202 INSURERFE ;
COVERAGES CERTIFICATE NUMBER: SEA-003476658-15 REVISION NUMBER: 10

THIS IS TO CERTIFY THAT THE POLICIES OF INSURAN
INDICATED. NOTWITHSTANDING ANY REQUIREMENT,
GERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE
EXCLUSIONS AND CONDITICNS OF SUGH POLIGIES. LIM

CE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE FOLICY PERIOD
TERM OR CONDITION OF ANY CONTRACT OR OTHE

INSURANCE AFFORDED BY THE POLICIES DESCRIBED
TS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

R DOCUMENT WITH RESPECT TO WHICH THIS
HEREIN 1S SUBJECT TO ALL THE TERMS,

PR TYPE OF INSURANGE NStler POLICY NUMBER MRIBEY YY) | (DO rer) LIMITS
A | X | COMMERCIAL GENERAL LIABILITY RGDS00033308 09/01/2020 [ 0970112021 EAGH OCCURRENGE $ 3,000,000
DAMAGE TO RENTED
CLAIMS-MADE OGCUR PREM\SESO(Ea occurrence) | § 500,000
| X | CONTRAGTUAL LIABILITY MED EXP (Any one persor) | § 10,000
L PERSCMAL & ADV INJURY | § 3,000,000
| GEN'L AGGREGATE LIMIT APPLIES FER: GENERAL AGGREGATE $ 15,000,060
| X | PoLicy D RO Loc PRODUGTS - COMP/OP AGG | § 15,000,000
OTHER: §
A | AUTOMOBILE LIABILITY RAD500633408 0SR2020  Tosi01/2021 | COMBINED SINGIETIMIT | ¢ 2,000,000
| X | ANy AuTo Auto Physical Damage - Self Insured BODILY INJURY (Per persan) | $
% | OwNED SCHEDULED ’ -
X | Dy || Soen BODILY INJURY {Per accident)| $
% | HIRED X | NON-OWIMED PROPERTY DAMAGE s
L™ | AUTOS ONLY AUTOS ONLY {Per accident)
$
U T x | umereLLA LiaB j_ OCCUR UBZ000023120001 09/01/2020 09/01£2021 EACH OCCURRENGE 8 10,000,000
EXCESS LIAR CLAIMS-MADE AGGREGATE $ 10,000,060
pep | | ReenTions . _ : $
B |WORKERS COMPENSATION RWD50032908 (A0S} 09/0172020 09/01/2021 ¥ | PER OTH-
B Ao EMPLOYERS' LIABILITY - YIN RWRS00033008 (W] 000172020 | 09/0/2021 STATTE -
iy | OV B oo cleoucope s om0
B | landatory in NH) RWES00023108 (WA) 08012020 08021 | L e L rvetovedl 1,000,000
If yes, desgriba und
B DESCRIPTION OF OPERATIONS below RWES00033208 (OH) 000V2020 08002 | | bisrase - roLiGY LT $ 1,000,000
€ | Technology E&O Incl, L5Z000023190001 090172020 | 08/01/2021 Each ClaimiAggregate 10,060,000
Cyber/Privacy Liability Retention 5,000,000

DESCRIFTION OF OPERATIONS ! LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule,
RE: FOR ANY AND ALL WORK PERFORMED BY QWEST GOVERNMENT SERVICES, ING. RELATED TO

FACILITIES.

may be attached if mere space is required)

PLACEMENT AND/CR MAINTENANGE AND/OR OPERATION OF TELECOMMUNICATIONS

CERTIFICATE HOLDER

CANCELLATION

TOWN OF VIENNA
127 CENTER STREET SOUTH
VIENNA, VA 22180-5719

SHOULD ANY OF THE ABOVE DESCRIBED POLIGIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREQF, NOTICE WILL BE DELIVERED IN
AGCCORDANCE WITH THE POLICY PROVISIONS.

AUTHCRIZED REPRESENTATIVE
of Marsh USA Inc.

Katie Stephens

Ok tnesss f-Stapt

ACORD 25 (2016/03)

© 1988-2016 ACORD CORPORATION. Ali rights reserved,

The ACORD name and logo are registered marks of ACORD




AGENCY CUSTOMER ID: CN102197661

LOC#: Seattle

g I . ‘
AI CORD ‘ ADDITIONAL REMARKS SCHEDULE Page 2 of 2

AGENCY NAMED INSURED
Marsh USA Ing. CenturyLink, Inz.; Embarq Gorporation;
Qwest Communloations Infernational Ing,;
POLICY NUMBER and All Affilialed, Subsidiary & Assoclaled Companies

Inchuding Qwest Government Sarvices, Inc.

1801 Californlz Sirat, Suite 1150

CARRIER NAIC COPE Denver, CO 80202
: EFFECTIVE DATE:

ADDITIONAL REMARKS

THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: 25 FORM TITLE; Certificate of Liability Insurance

Automatic Additional Insured's Primary Coverage

Additional Insured as respects your inferest In the operatiens of the Namsd Insured as required by contrect or agrasment. )

Coverage provided by the above General Liability poliey shall be primary and s limited to liapility enising out of Named Insured’s ownership and/or oporations. Any insurance carrld by the addifional insured shall
not be contributory insuranca. .

Walver of Transer of Rights of Recavery Against Othars 1o Us {Walver of Subrogation] ~ any person or arganization with whom you have enterad into a contract or agraement, or by stalute, law or code of
ordinance, Separation of Insureds Applies. Insurance covers incidents that ocour within 50° of rafftoad property, any rallroad exclusions have been deleted per endorsement CG2417,

wrem———eem AUTOMOBILE LIABILITY ~ e —

Any parson or organization you are required in  wrilten contract, agreament, slatute, law or coda of ordinances provided the *odily injury” or “proparty damage” ccours subsequent o the executive of the contragt,
agreement, statuts, law or code of ordinances,

Lessor - Addiflonal Insured and Loss Payee « All Lessors

Welver of Transfer of Rights of Recovery Against Others fo Us {Waiver of Subrogation) — Any person or organlzation wilh whom you have walved prior to the “accident” or s “loss® under a confract with that
pperson or organization, of under statute, law or code of ordinances.

-~ WORKERS’ COMPENSATIGN AND EMPLOYER'S LIABILITY AND EXCESS WORKERS' COMPENSATION AND EMPLOYER'S LIABILITY {OH & WA - SELFINSURED - $1,000,000 RETENTION) —

Waiver of Our Right to Recover from others Endorsement — Where required by writien agresment slaned pior to lgss, or requirad by stalute, law or code of erdinances executed priar to logs.

Coverage applies per occurrence, Additional Insured as respacls your interest in the oparations of the Named Insured as required by conlract or agreement. Walver of Transfer of Rights of Recovery Against

Others to Us (Walver of Subrogation) « Any persen or arganization with wham ¥ou have entered into & contract or agresment, but only to the extert reulred by such contract or agreament, Separation of Insurads
Applies,

————————— COMMERCIAL CRIME - FIDELITY BOND +o— - ——
Carrler: XL Specialty Insurance Company

Policy Number; ELU16972420

Effestive Dates: 09/01/2020 - 09/01/2021

Each Ocourrence: $16,000,000

—————— — U8, PROPERTY ———rea———
Carrier; Allianz Underwriters Insuranca Company
Policy Number: U52000023190001

Effaclive Dates: 09/01/2020 - 0:9/01/2024

Limit: $25,000,00¢

Deductitle: $25,000,000

Property Coverage: "All Rsk" of Direct Physical |.oss or Damege Io All Real and Parsonal Property, including Bailer & Machinery, Earthquake, Flood and Wind - Replacemant Cost Basis, and Business
Interruplion - Actual Loss Sustained,

Loss Payse or morlgages as requirsd by writien contractiloan agreament o the the extent of your insurable Interest, Weiver of Subrogation - Any person o organizetion whom you have entered into a contract or
agresment, but only Lo the extent required by such contract or agreement. Olher deductibles may apply as per policy lerms and condltions. '

ACORD 101 {2008/01) © 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and iogo are registered marks of ACORD
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USE OF PUBLIC RIGHT-OF-WAY LICENSE AND RENEWAI, AGREEMENT
ACKNOWLEGEMENT OF ASSIGNMENT

THIS LICENSE AND RENEWAL AGREEMENT (the Agreement) is dated this

. 7-HA —
I y day of . Y(Jrl&” 2021, by and between the TOWN OF VIENNA,

VIRGINIA, a Virginia municipal corporation (Town or Licensor) and the UNITED
STATES OF AMERICA (Government or Licensee).

WHEREAS the Government is the successor in interest to a telecommunication
system previously installed and operated by Qwest and Lightwave Spectrum, Inc., and

WHEREAS the Government is not a commercial telecommunications services
provider as defined under Virginia Code Section 56-484.12; and

WHEREAS, the Town has the authority and statutory obligation to regulate the use
of the Public Rights-of~Way within its territorial boundaries and is willing to permit such
use subject to the terms and conditions of this License; and

WHEREAS, Article 7, Section 9 of the Constitution of the Commonwealth of
Virginia provides for approval by the local governing body of any franchise, lease or right
of any kind to use any public property or any other public easements; and

WHEREAS the Government is the sole operator of a private telecommunications
system identified herein; and

WHEREAS, this License is granted subject to any and all lawful and applicable
zoning conditions and conditional use permits required the Vienna Town Code; and

WHEREAS, the License is not a grant of any special private privilege or sale of

public property; the parties hereby agree to the following terms and conditions:
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Seetion 1. In consideration of the terms hereof, the payment of the previously
required right-of-way user fees to the Town, the Town awards to Licensee, for the term of
five (5) years and subject to the conditfons and limitations described herein, a nonexclusive
license to use the streets, alleys, rights-of-way, and public places of the Town as shown on
Schedule A, attached and incorporated by reference. The purpose of this grant is to allow
Licensee’s location, operation, maintenance, alteration, repair and patrol of underground
fiber optic utility cable; together with the right to trim, cut, fell, and remove therefrom all
trees, underbrush, obstructions and other vegetation, structures, or obstacles within tﬁe
limits of the right-of-way; subject, however, to existing easements for public roads and
highways, public utilities, railroads and pipelines along, across, beneath, and over the
right-of-way.

Section 2, If the Licensee proposes to construct additional facilities within the
right of way, such shall be located underground. Prior to construction in and under thé
streets, alleys, rights-of-way, and public places of the Town, Licensee shall obtain approval
from the Town of Licensee’s plans, shgwing the location of the proposed facilities. Any
approval shall be in the form of an excavation permit. If such facilities by the Licensee are
already in éxistence, Licensee is authorized to use those facilitics. When such plans have
been approved, the plans, and any subsequent modifications to them agreed to by the
Town, éhall be effective and binding to the same extent as if they were set out fully in this
Agreement,

Section 3. Licensee agrees to relocate, at its own expense, within one hundred
and twenty (120) days of written notification from the Town, all facilities which, in the

reasonable discretion of the Town using recognized engineering standards, interfere,



disturb 6r conflict with the operation, relocation, improvement, repair, construction or
maintenance of present or future streets, alleys, rights-of-way, public grounds, storm
drainage systems, sewer systems, wate;‘ mains or other public facilities.

Licensee shall relocate the facilities using like construction, or better, if
technological advances warrant such, to such places designated by the Town. The Town
shall use reasonable good faith efforts to designate locations for any relocated facilities that
will permit Licensee to continue to serve its existing customers, Any Town permits
needed as a result of a relocation reque.st by the Town, however, shall be at no cost to-
Licensee.

Section 4., In the event Licensee permits any unaffiliated third party
telecommunications provider to connect Access Lines, as defined in § 56-468.1A of the
Code of Virginia, to Licensee’s facilities located in the Town’s rights-of-way for the
purpose of providing telecommunications service, whether by capacity agreement, joint
use agreement, common use agreement or any other method whatsoever, Licensee shall
notify the Town as soon as reasonably practical of the date on which and the party to
which such permission was given in such manner so as to enable Town to assess such third
party with access fees to which Town may be entitled. In the event Licensee rents or
leases its Access Lines to a third party user and fails to notify Town to the end that Town is
unable to collect access fees to which it is otherwise entitled, Licensee will be responsible
for payment to the Town of the Public Right-of-Way Use Fee (as defined in § 56-468.1 of
the Code of Virginia) on such rented or leased Access Lines,

Section 3, If Licensee shall, in the construction, operation, replacement,

maintenance, removal ot repair of its facilities, damage any pavement, street, alley,



sidewalk, sewer, water or other pipe or other public property (collectively Public Facilities)
belonging to the Town, Licensee shall promptly repair the same at its own cost and
expense. Licensee shall immediately nétify the Town Manager and the appropriate public
safety agency (e.g., fire department) of any damage or injury to any Public Facilities
caused by work authorized pursuant to the License.

If Licensee shall default in this obligation, the Town may cure such default and
shall charge the work {o the Licensee in éccordance with the Town’s then current standard
rates for such work. The Licensee’s Iiébility under this clause may not exceed
appropriations available for such payment and nothing contained in this Agreement may be
considered as implying that Congress will, at a later date, appropriate funds sufficient to
meet deficiencies, The provisions of this clause are without prejudice to any rights the
Town may have to make a claim under applicable laws for any other damages than
provide_d herein. However, prior to performing any such work the Town will give
Licensee written notice of the default and a period of thirty (30) days after receipt of such
notice within which to cure the default: The Town shall extend the thirty-day period for a
reasonable time if such default cannot reasonably be cured within such period and
Licensee has commenced and is diligently pursuing such cure. If Licensee does not so
cure the default, the Town will provide Licensee with a written notice advising Licensee of
the expiration date of the cure period and stating the date (which date shall be no less than
ten (10) business days after Licensee’s receipt of such notice) on which the Town intends
to commence the work on Licensee’s behalf.

Notwithstanding the foregoing, if such default in the opinion of the Town threatens

the public health or safety, the Town shall make a reasonable effort to provide Licensee



with teléphonic notice and an opportunity to immediately cure such default. If the Town is
unable to reasonably provide such notice or Licensee fails to immediately cure the default,
the Town may commence the cure on Licensee’s behalf. In any event, the Town shall
immediately thereafter provide Licensee with written notice of Town’s performance of
such emergency work,

Prior to commencing work on any street, alley, right-of-way, or public ground,
Licensee shall exercise reasonable judgment in order to avoid any inconvenience to the
general public or the Town’s work forces. Licensee shall not impede the flow of trafﬁc to
any greater extent than is reasonably necessary in performing any maintenance, removal,
replacement, construction or repairs. Licensee shall strictly abide by the permit or
approval requirements, including those requirementé relating to time limitations. Licensee
is bound by all applicable lawfully enacted police power measures now or in the future
adopted by the Town, in addition to the terms of this Agreement,

Section 6. To the extent permitted by law and regulation, the Government will
seek to cooperate and coordinate with Licensor in the performance of any work, The,
Governiment will use reasonable efforts to ensure contractors provide proof of insurance
naming Licensor as an additional insured for a contract impacting work within the
Licensed Area and/or provide any required bonds or sureties required in connection with
the Licensed Area prior to the issuance of any local building/construction permits. All
contractors performing such Work must be otherwise licensed, qualified and reputable. In
the event that a contractor does not meet the aforesaid requirements, upon 30 days notice,

Licensor shall have the right to terminate the license agreement,



The Government shall perform and coinplete (or cause to be performed and
completed) such Work in a safe and workmanlike manner.

Subject to the doctrine of sover;aign immunity and federal supremacy, the
Government shall perform (or cause to be performed) all such Work in a manner that
complies with required permits, approved plans and all other applicable laws, rules, orders,
regulatibns and ordinances, including in compliance with any rules, regulations and
requirements that Licensor may establish from time-to-time.

The Government shall use the License Area in such manner as shall occasion ;che
least practicable damage and inconvenience to Licensor; and, the Government shall and
shall cause its contractors to take all commereially reasonable steps necessary to preserve
and protect the Property and all work shall be performed in accordance with established
standards and conditions.

Absent Licensor’s negligence or misconduct, in no event shall Licensor be liaiale or
responsible to the Government for any loss or damage or expense which the Government
may sustain or incur if the Fiber Equipment shall fail or otherwise cease operation for their
intended purposes or are no longer available or suitable for the Government’s
requirements,

Nothing in the foregoing Section shall require a violation of the Anti-Deficiency Act,' 31
U.S.C. 1341(a)(1)(A), or any other law or regulation relating to appropriated funds of the
United States.

Section 7, This Agreement, with the tights and privileges granted herein, shall

be subject to cancellation or termination by mutual agreement of the parties, or in the event

the Licensee abandons the use of the premises for the purposes granted, or in the event the



Licenseé acquires title or other necessary interest. In the case of cancellation by mutual
agreement of the parties, cancellation may be effected by either party hereto upon thit_ty
(30) days written notice to the other; aﬁd upon expiration of the said thirty (30) days after
service of such notice, this Agreement and the rights and privileges hereby granted, as well
as the obligations hereby imposed upon the parties, shall absolutely cease and terminate, If
Licensee does not comply with the terms of this Agrecment within thirty (30) days after
receipt of written notice of such non-compliance from the Town, the Town, at its option,
may terminate the License. However, éuch thirty-day period will be extended for an
additional period of time as is reasonable under the circumstances if Licensee’s non-
compliance cannot reasonably be cured within the thirty-day period and if Licensee has
commenced a cure within such period and continues to diligently pursue such cure.

Section 8. This License is not otherwise assignable or transferable to a non-
governmental entity without the expreés written permission of the Town. However,
Licensee may assign, transfer or sublet its rights, without the consent of the Town, to any
person or entity that controls, is controlled by or is under common control with the
Licensee, provided the Town is advised of the action within thirty (30) days form the date
of assignment, transfer or sublet. Any successor(s) or assignees in whole or in part of
Licensep shall be bound by all of the terms and conditions of this Franchise and shall'be
subject to all provisions, obligations, stipulations and penalties here prescribed.

Section 9. The rights, privﬂeges and duties here granted shall continue for five
(5) years after the effective date. The effective date shall be the date of the Town’s
adoption of the required ordinance approving this License. Prior to the expiration of this

Agreement, the parties may make a good faith effort to negotiate and enter into a new



License‘ Agreement upon reasonable terms and conditions. Unless released by the Town,
Licensee shall remove all its facilities from the streets, alleys and public places of the
Town at the expense of Licensee as soén as possible after the expiration, termination or
abandonment of this Agreement, or by such reasonable time to be prescribed by the Town
Council. The Town may abandon such facilities without removal upon approval. If -
Licenseé fails to remove its facilities, the Town may, in its discretion, seek damages for the
cost of removal.

Section 10.  This Agreement‘was accepted in the Commonwealth of Virginia and
shall be governed by the laws thereof, unless otherwise provided by Federal law.

Section 11, Any notice to be given under this Agreement shall be mailed or
delivered to the Town of Vienna, Attention: Town Manager, 127 Center Street, South,
Vienna, Virginia 22180 and to U.S. Army Corps of Engineers, Attention: Chief, Real
Estate, 2 Iopking Plaza, Baltimore, Mf;lryland 21201, registered or certified mail, if |
mailed, return receipt requesied, with postage prepaid, or by courier service, if delivered,
with signed evidence of receipt; and shall be deemed delivered when received or refused
by the addressee. The parties may change these addresses by like notice.

Section [2.  Notwithstanding the foregoing, the parties and each of them shall be
excused from performing hereunder so long as performance is prevented or delayed By
Force Majeure.

Section 13, The Licensee’s liability under this Agreement may not exceed .
appropriations available for such payment and nothing contained in this Agreement may be
considered as implying that Congress will, at a later date, appropriate funds sufﬁciént to

meet deficiencies. The provisions of this clause are without prejudice to any rights the



Town may have to make a claim under applicable laws for any other damages than

provided herein,

UNITED STATES OF AMERICA
GRAHAM, STANL  oighaly signed by

CERAHAM.STANLEY.H. 1249739509

By EY.H. 1249739509 bats: 2021.06.05 10:63:4 -0'o0r
STAN H. GRAHAM

Chief, IIES Branch

Real Estate Contracting Officer
Baltimore District

U.S. Army Corps of Engineers

Date of Acceptancéi 22@ 2 7 201

TOWN OF YIENNA, VIRGINIA

By ,{,{/zc/@./[) W /@t%/

\,Ma§o’r Linda J. 01 rt

ATTEST

R

/Iﬁtﬂe] Clark, Cl@%

" Steven D. Brig[i Town Attorney
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CERTIFICATE OF LIABILITY INSURANCE s

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFIGATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE GOVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REFRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the cerfificate holder is an ADDITIONAL INSURED, the policy{les} must have ADDITIONAL INSURED provisions or be endorsed.
It SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policles may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder In lieu of such endorsement(s). :

PRODUGER GONTACT

Marsh LS Inc, NAME: A%

CA License #0437153 (AJC, No, Exi): (A/C, No):

1301 5th Avenue, Sulte 1900 E#Dﬁ‘!"éss-

Seattle, WA 98101-2682 :

Aftn: Seatlle.carfrequasti@marsh.com / Fax: 212-648-4326 INSURER{S) AFFORDING COVERAGE NAIC #
CN102197661-STND-ALL-20-21 kbh conkt none INSURER A : Greenwich [nsurance Company 22322
N . ; .

SURED,, enturyLink,Inc. Embarg Corporation; INSURER B : XL Spedially Insurance Co. 37885
Cwest Communlcations Intemationat Inc.; INSURER C : Allianz Underwriters Ins Co 36420
and All Afiliated, Subsidiary' & Associated Companies INSURER D :

Including Qwest Government Senvces, In, :

1801 Catifornia Street, Suite 1150 INSURER E :

Denver, CO 80202 INSURER F :

COVERAGES CERTIFICATE NUMBER: SEA-003476668-45 REVISION NUMBER: 10

THIS 18 TO GERTIFY THAT THE PCLICIES OF INSURANGE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOGUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND GONDITIONS OF S8UCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

LSUBR]
IETS|§ TYPE OF INSURANCE fr?é]p_iﬁ; POLICY NUMBER (m;ﬂ%‘(mm: ) _(_ﬁﬁ,llﬂ%‘{\{ﬁvﬁ} LIMITS
A | X | COMMERGIAL GENERAL LIABILITY RGD500033308 09/01/2020 | 09/01/2021 EAGH OCGURRENCE $ 3,000,000
DAMAGE TO RENTED
CLAIMS-MADE OCCUR PREMISES {Ea cocurrence} | § 500,000
| X | CONTRAGTUAL LIABILITY MED EXP (Any one person) | $ 16,000
| . PERSONAL & ADV INJURY | § 3,000,000
| GEN'L AGGREGATE LIMIT APPLIES PER; GENERAL AGGREGATE $ 16,000,000
X | PoLicy D & Loc PRODUCTS - GOMPIOP AGG | § 16,000,000
CTHER: $
A | AUTOMOBILE LIABILITY RADBI0C33408 06012028 lopit2001 | GOMBINED SINGLELWT | 2,000,000
X [ ANy AUTE Aute Physical Damage - Self Insured BODILLY INJURY (Per person) | §
"% | OWNED SCHEDULED
X | mee sy || SEHeD BODILY INJURY (Per accident) $
¥ | HRED X | NON-OWNED FROPERTY DAMAGE 5
| 7 | AUTOS CNLY AUTOS ONLY (Per accident)
£
¢ | X | UMBRELLALIAB | X | goour UEZ000023190001 09/01/2020 | 0901/2021 EAGH OGCURRENCE $ 10,000,000
EXCESS LIAB CLAIMS-MADE AGGREGATE $ 16,000,008
pEp | | ReTenTions __ $
B |WORKERS COMPENSATION . RWDS00032308 (AQS) 09/0172020 09/01/2021 % | PER l CTH-
B | ANYFROMOE TORPARTRERY YiN RWR500033008 (Wi 0912020 |00 1/2021 PP
ANYPROPRIETORIARTNERIEXECUTIVE [N I|nia i) E.L. EAGH AGCIDENT $ 1,000,000
B {Mandatory in NH) RWES00033108 {wa) 08401/2020 0910172021 E.L. DISEASE - EA EMPLOYEE| § 1,000,000
B gl‘z’g%gf’rff{gﬁ 5"5 gPERATIONS below RWE500033208 (CH) 0a1/2020 090172021 E.L. DISEASE - POLICY LIMIT | $ 1,000,000
C | Technelogy EAO Incl, U5Z000023190001 090172020 | 09012021 | Rach ClaimiAggregate - 10,000,000
Cybat/Privacy Liability Retention 5,000,000

DESCRIPTION OF OPERATIONS { LOCATIONS / VEHICLES (AGORD 104, Additional Remarks Schedule, may be attached if more space Is required)
RE: FOR ANY AND ALL WORK PERFORNMED BY QWEST GOVERNMENT SERVICES, INC, RELATED TO PLACEMENT AND/OR MAINTENANCE ANDIOR OPERATION OF TELECOMMUNICATIONS

FACILITIES.

CERTIFICATE HOLDER

CANCELLATION

TOWN OF VIENNA
127 CENTER STREET SQUTH
VIENNA, VA 22180-5715 ‘

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES-BE CANCELLED EEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHCRIZED REPRESENTATIVE
of Marsh USA Inc.

Katls Stephens Ot resin L FCnehrue

ACORD 25 {2016/03)

. © 1288-2016 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD




AGENCY CUSTOMER ID: CN102197661
LOC #: Seattle

g I ’ .
ACORD ADDITIONAL REMARKS SCHEDULE Page 2 of 2
AGENCY NAMED INSURED

Marsh USA Inc.

CenturylInk, Inc.; Embarq Corporation:

Qwast Communicalicns ntsalional Inc.;

POLICY NUMBER and All Affiiated, Subsidlary & Assoclaled Companles
Including Qwest Government Servicas, Inc.
1801 Caiifornia Street, Suits 1150
CARRIER NAIG CODE Cenver, GO 80202
EFFECTIVE DATE:
ADDITIONAL REMARKS

THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORMNUMBER: _ 25

FORM TITLE: Cettificate of Liability Insurance

---------- GENGRAL LIABILITY e

Automatic Additional Insured’s Primary Coverage )
Additinal Insured as respects your interest In the operations of the Named Insured as reguired by contragt or agreement,
Coverage provided by the above General Liebility poficy shall ba primary and s limlled fo Labillty arising out of Named Insured's ownsrshlp andfor operations. Any insurance carriad by the addillonal insured shall

not ba contributary insurence.

Walver of Transfer of Righls of Recovery Against Cthers to Us {Waiver of Subrogalion) ~ any persen or organization with whom you have entarad into & conirast or agreement, or by statuts, law or code of
ordinance. Ssparation of Insureds Applies. Insuranca covers incldents that eccur within 50° of rafiroad property, any raflroad exclusions have been deleted per endorsement CG2417,

________ AUTOMCBILE LIABILITY «om e —

Any person ar crganizaiion you are required in a writlen contract, agreament, statuts, kaw or cods of ordinances provided the "bodily Injury’ or "properly damage” oocurs subsequent to the executive of lhe contragt
agrasment, stetuls, law or code of ordinancas,

Lessor - Addltfonal Insured and Loss Payse - All Lessors

Waiver of Transfer of Rights of Recavery Against Olhers lo Us (Waiver of Subrogalion} ~ Any person or organizalion with whom you have waived prior (o the “accident” or the “loss” under a contract with that
persen or erganization, or under statuls, law or code of ordinances.

-——- WORKERS' COMPENSATION AND EMPLOYER'S LIABILITY AND EXCESS WORKE&S‘ COMPENSATION AND EMPLOYER'S LIABILITY (OH & WA - SELF-INSURED - $1,000,000 RETENTION) ~——

Waivar of Our Right to Recover from others Endarsement — Where required by writien sgresment signed prior to loss, o required by stalute, law or code of ordinences executed prior to loss,
e EXCESS/UMBRELLA —m-————. o

Coverage applies per cceurrence, Aduilional Insured as respocts your infarest In the operations of the Named Insured as required by contract or agrsement. Weiver of Transfer of Rights of Recovery Agalnst

Others to Us {Walver of Subrogation} - Any person or organization with wham yolt have entered inlo & contract or agreement, but only to the extent regulred by such contract or agresment, Separation of Insureds

Applies,

—————— —— COMMERCIAL. CRIME - FIDELITY BOND — oo ——
Carrler; X1. Speclelly Insurance Company

Poficy Number; ELU16972420

Effective Dates: 09/01/2020 - 08/01/2021

Fach Oceumrence; $15,000,600

________ .S, PROPERTY

Carrier. Allanz Underwritors Insurance Company
Policy Number: L52000023190001
Effestive Dalgs: 09/01/2020 - 08/01/201

Limit: $25,000,000
Deductible: $25,000,000

Properly Coverage: "All Risk" of Direct Physical |oss or Damage fo All Real and Persanal Propery, Including Boller & Machinery, Earthquake, Flood and Wind - Replacement Cost Basks, and Business
Interruption - Actual Loss Sustained.

Loss Payes or mortgagea &s required by written conlractloan agreement fo tha the extent of your isurable interest, Waiver of Subrogaticn - Any person or organizalion whom you have entered inlo a contraet or
agresment, bul only to the extent required by such contract or agreement, Other deductivles may apply as per policy terms and condltions,

ACORD 101 (2008/01)
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