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DESIGN AND CONSTRUCTION AGREEMENT

THIS DESIGN AND CONSTRUCTION AGREEMENT (this “Agreement’) is made
and entered into as ofthis ___day of . 2020 (the “Agreement Date”), by and among
the BOARD OF SUPERVISORS OF FAIRFAX COUNTY, VIRGINIA. a political subdivision
of the Commonwealth ofVirginia, acting inits proprietary capacity and notin its governmentalor
regulatory capacity (the “County”); and Town of Vienna (the “Town”). The County and the Town
may eachbe referred to in this Agreementas a “Party,” and collectively as the “Parties.”

RECITALS

R-1 The County owns approximately 1.43 acres of land at 101 Maple Ave. E, Vienna,
Virginia 22180 (the “Property”) on whichis located the Patrick Henry Library(the “Library”). The
Property is further described on the attached Exhibit A.

R-2 The County intends to redevelop the Library and has considered different design
alternatives to address the Library’s future space needs.

R-3 The Townis seeking additional public parking and is working with the Countyto
develop a proposed designthat includes public parking in addition to Libraryparking.

R-4 The Parties desire to enter into this Agreement to outline each oftheir respective
responsibilities for the design and constructionofthe Property to include the redesign ofthe Library
with public parking in addition to parking needed by the Library (the “Project”).

In consideration of the mutual promises in this Agreement, and other valuable consideration, the
receipt and legal sufficiency of which are acknowledged by the Parties, the Parties agree to the
following:

Article I

Design and Construction Schedule;

Preliminary Budget

Section 1.1 Design and Construction Schedule. The Parties have prepared a preliminary design
and construction schedule (the “Development Schedule”), which is attached as Exhibit B. The
dates set forth on Exhibit B are best estimates as of the date ofthis Agreement and the Parties
acknowledgethat the dates are subject to change throughout the Project.

Section 1.2 Budget
(a) Budget. Attached as Exhibit C is a preliminary budget for the Project (the “Preliminary

Budget”) setting forth the estimated costs, as ofthe Agreement Date, for each phase of
the design and construction ofthe Project. For those line items that are to be a shared
responsibility of the County and the Town,the Preliminary Budget showsthe percentage
for which eachPartyis responsible.

 



  

 

(b) Budget Modifications. A fier the Agreement Date, the Countywill provide updates to the
Preliminary Budget, as necessary, for each phaseof the Project. These updates will be in
the form ofconstruction cost estimates,

Section 1.3 Funding. The funding of the Project will be divided into (i) funding for the costs
associated with the design phase and (ii) funding for the construction costs. The Town’s
contributions for the design and construction are described in ArticlesI] and III below.

Article II

Design Phase

Section 2.1 Preliminary Design Phase Termination. This Agreement may be terminated by
either Party prior to the County awarding the design contract for the Project. If the Agreementis
terminated under this Section 2.1, the Parties will be relieved from any and all further obligations
underthis Agreement, and the Townwill not owe any payment under this Agreement.

Section 2.2. Design Funding. If this Agreementis not terminated under Section 2.1 above. the
Townwill make a lump sum paymentforthe design phase (the “Town Design Payment”) upon the
award of the design contract. The total cost of the design phase will be determined during the
negotiation of the design contract. The Town Design Paymentwill be the lesser of 30% of the total
design cost or $850,000.

Section 2.3 Additional Termination Rights.
(a) Concept Design Phase. For a period of approximately 6 months fromthe date the design

contract is awarded,the Parties will work with the architect to select a Project design. The
Town mayelect to terminate this Agreement prior to the selection of a Project concept
design. If the Agreement is terminated under this Section 2.3(a), the Town will be
relieved from any and all further obligations underthis Agreement, and the Countywill
return to the Town 85%of the Town Design Payment.

(b) Design Development Phase. Fora period of approximately 6 monthsafter selection of a
Project design, the architect will prepare the schematic design of the Project and finalize
the construction budget (the “Design Development Phase”). The Town mayelect to
terminate this Agreement within 5 days ofthe completion of the Design Development
Phase. Ifthe Agreementis terminated underthis Section 2.3(b), the Town will be relieved
from anyandall further obligations underthis Agreement, and the County will return to
the Town 50% ofthe Town Design Payment.

(c) Zoning Approvals. If the Project does not receive all necessary zoning approvals, then the
County mayelect to terminate this Agreement upon anysuch denial, If the Agreementis
terminated under this Section 2.3(c), the Town will be relieved from any and all further
obligations under this Agreement, and the County will return to the Town 50% ofthe
TownDesign Payment.

Section 2.4 A termination ofthis Agreement by the Town under Sections 2.1, 2.3(a), or 2.3(b)
does not preclude the County from redeveloping the Property without the inclusion of additional
public parking and funding for such additional parking by the Town.

n
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Article I]

Construction Document Phase

Section 3.1 Construction Funding. The Townwill payits portion of the constructioncosts (the“TownConstruction Payment”), as described in this Section 3.1. The total cost of construction willbe determined during the negotiation of the construction documents. The Town ConstructionPayment will be the lesser of 19% ofthe total cost of construction or $4,200,000. The Town'smaximumcontribution of$4,200,000 will be referred to in this Agreementas the “Maximum TownConstruction Payment.” The Town Construction Paymentwill be paid by the Townin three equalinstallments at the following times:

(1) Completion of 50%construction documents phase

(2) Award of construction contract

(3) One yearafter award ofconstruction contract

Section 3.2. Construction Document Phase Termination.If, during the construction documentphase, the updated construction estimate results in the Town’s percentage exceeding the MaximumTown Construction Payment, then the County mayelect to terminate the Agreement. Upon suchtermination, any portion of the Town Construction Paymentthat has beenpaid will be returned bythe Countyto the Town.

Article IV
Covenants, Duties, and Obligations of the Parties

Section 4.1 Obligations of the County.
(a) Supervision. The County will supervise, direct, and coordinate the design andconstruction of the Project. The Town acknowledges that the County or the County’sagents, contractors, and subcontractors will be responsible forall construction methods,techniques, and procedures employed in connection with the construction ofthe Project.

(b) Architect/Engineer, Construction Contractor: Major Subcontractors: Approval of ProjectContracts. The Countywill be responsible for the evaluation and recommendation of, andcoordination, administration, monitoring and management of, an architect and aconstruction contractor for the Project, major subcontractors, and any other contractorsengaged to performservices in connection with the design and construction ofthe Project.
The Town,at its option, will have a voting memberon the County’s selection advisorycommittee (SAC) for the Request for Qualifications for the Project’s architect selection.

(c) Compliance with Laws. The Countywill cause the Project to be designed and constructedin compliance with all Applicable Laws and withall Development Approvals.

(d) Licensing. All architects, engineers, contractors and subcontractors retained by the
County to work on anyaspect ofthe Project will be licensed in the Commonwealth ofVirginia (to the extent required by Applicable Laws) and properly insured.

Section 4.2 Updates. The Countywill prepare and deliver updates to the Town upon completionof each Project phase. The updates will describe the progress ofthe County’s efforts to complete



 

 

the design and construction of the Project in accordance withthis Agreement, the Construction
Documents, the Development Schedule and the Budget, including any deviations from or proposed
changes to any ofthe foregoing. The Town acknowledges that the updates may contain and be
based upon informationprovided bythird parties, such as the County’s architect and contractor(s).

Section 4.3. True Up. After completion ofconstructionbut no later than one yearafter substantial
completion, the County will determine the final actual construction costs, and will refund to the
Townany overpayment ofthe Town Construction Payment.

Section 4.4 Cooperation Among the Parties. During the term ofthis Agreement, the Parties
covenant and agree to cooperate with each otherin good faith to review documents and materials
whichrequire approvals necessary to commence and complete the Project. Such cooperation will
include good faith efforts by the Parties to respond to one anotherin an expeditious manner and
within any time periods specificallyset forth in this Agreement regarding requests for information
or required approvals. Ifany materials or documents requiring approval are not approvedasinitially
submitted. then the Parties will communicate as reasonably necessary underthe circumstances to
resolve theissues resulting in such disapproval. A spirit of good faith and a mutual desire to meet
the dates and budgets set forth in the Exhibits B and C will govern the Parties’ relationship under
this Agreement.

Section 4.5 Use and Maintenance of the Project. Provided this Agreement is not terminated
prior to completion of the Project. the parties will enter into an Operations and Maintenance
Agreement (the “O&M Agreement”) for the shared use ofthe parking garage. The Parties anticipate
that O&MAgreementwill address the terms set forth on Exhibit D.

Section 4.6 Other Considerations. The Parties acknowledge that the land value ofthe Property
was not takeninto consideration in determining the Town’s share ofthe Project costs.

Article V

Force Majeure

Section 5.1 Force Majeure. “Force Majeure Delays” means delays in either Party’s performance
of its obligations under this Agreement due to acts of God or of a public enemy;acts ofterrorism:
unusual or extraordinary governmental delays beyond those typically anticipated for any approval
or permitting process (and in such event, only such unusual or extraordinary additional time shall
constitute a Force Majeure Delay), provided that in each case the responsible Party proceeds with
all reasonable due diligence to afford the government the opportunity to process approvals and
permits in a timelyandefficient manner;freight embargoes:inabilityto obtain supplies or materials
or reasonablyacceptable substitute supplies or materials (other than due to price) despite reasonable
diligence; unusually severe weather; archeological finds on the Property or any portion thereof;
unforeseen soil or environmental conditions on the Property or any portion thereof; governmental
restriction; moratoria; enemyaction; civil commotion; casualty; condemnation: sabotage; or events
similar or related to the above whichare not within the reasonable control ofthe Party asserting a
delayor inability to perform (otherthanthe failure to performofa third party with whom the Party
seeking the benefits of this provision has contracted). Except as mayotherwise be providedin this

 



 

Section, neither Party will be considered in breach of or default in any obligation underthisAgreementin the event of Force Majeure Delays. Neither Party mayclaim a Force Majeure Delayunlessit has used all reasonable and diligentefforts to minimize the delayor performthe obligationbeing hindered by such Force Majeure Delay. Force Majeure Delays shall not include situationscaused the gross negligence or willful misconduct ofa Party. Uponthe termination of any ForceMajeure Delays, the Parties agree that, upon the request ofeither Party, they will enter into amemorandum agreement showingthe effect of the Force Majeure Delays upon the DevelopmentSchedule.

Article V]

Defaults and Remedies

Section 6.1 Default. Either Party will be in default of this Agreementif such Partyfails toperform any material obligation or requirement underthis Agreementorfails to comply with anymaterial term or provision ofthis Agreementand such default remains uncured for 30 days afterreceipt of written notice of suchfailure from the non-defaulting Party. If the defaulting Partyfailsto timely cure any default, and the Parties have attempted to resolve the issue under Section 6.3below, the non-defaulting Party will have the following remedies:

(a) Cure the defaulting Party’s default, at the defaulting Party’s sole cost and expense. Thedefaulting Partywill reimburse the non-defaulting Partyits actual out-of-pocket costs forsuch cure within 30 days after written demand therefor with reasonable supporting
documentation.

(b) Terminate this Agreement.

Section 6.2 Legal Actions. Any legal actions underthis Agreement must be instituted in theCircuit Court of Fairfax Countyand any other appropriate court in Fairfax Countyor, ifappropriate,in the United States District Court for the Eastern District of Virginia.

Section 6.3 Dispute Resolution. In the event ofa dispute between the County and the Townregarding anymatters arising under this Agreement, the County and the Town agree to engage ingood faith negotiations with the other in an attempt to promptly resolve such dispute,

Article VII

Miscellaneous

 

Section 7.1 Recitals. The recitals to this Agreementare true and correct and are incorporatedherein byreference.

Section 7.2. Final Agreement. This Agreement and its Exhibits embodythe final agreementbetween the Parties, and to the extent that this Agreement and its Exhibits conflict or areinconsistent with prior agreements between the Parties regarding the Project, this Agreement andits Exhibits supersede and controloverall such prior agreements. The terms ofthis Agreement maybe amended or otherwise modified only bya written instrument duly executed by the Parties.



 

 

Section 7.3 Notices.

(a) All notices, demandsor other communications between the Parties (“Notice”) mustbe inwriting. Any election to terminate this Agreement requires written notice to the otherParty within the time frames described. Notices must be given by(i) personal deliveryor(li) a nationally-recognized, next-day courier service, addressed as follows:

 

(1) If to the County,to: Carey Needham,
Fairfax County Director of Building Design and
Construction Division, DPWES
Attn: Allison Terzigni
12000 Government Center Parkway, Suite 449
Fairfax, VA 22035

with a copyto: Fairfax County
Office of the County Attorney
12000 Government Center Parkway, Suite 549
Fairfax, VA 22035-0064
Attention: County Attorney

(2) If to the Town,to: Mercury T. Payton, Town Manager
127 Center Street, South

Vienna, VA 22180

with a copyto: Steven D. Briglia, Town Attorney
127 Center Street, South
Vienna, VA 22180

(b) A Notice givenin accordance withthis Agreement will be effective upon receipt orrefusalby the Party to whichit is given,

(c) For convenience, Notices maybesent via email; however, such email Notice will not beconsidered effective until the original Notice is received by the Party to whichit is givenpursuant to one of the delivery methods describedin subsection (a) above.

(d) Either Party may changeits Notice address from time to time by informing the other Partyin writing of such newaddress.

Section 7.4 Points of Contact. The County and the Townwill each designate a primary point ofcontact for day-to-day communications. Theinitial points of contact forthe parties are:
Fairfax County: Allison Terzigni
Townof Vienna: Michael D’Orazio

If the designated point ofcontact resignsor is removed, then the Party will designate a newprimary contact within 15 business days thereafter.



   

 
 

 

Section 7.5 Governing Law; Venue. This Agreementand any dispute, controversy or
proceedingarising outoforrelating to this Agreement (whetherin contract. tort, common or
statutory law, equity or otherwise)will be governed byVirginia law, without regard to conflict oflaw principles of Virginia or of any otherjurisdiction that would result in the application of lawsof anyjurisdiction other than those of Virginia. All claimsandlitigation arising out of orrelatedto this Agreement mustbe brought and resolved in the courts of the CommonwealthofVirginialocated in the CountyofFairfax, Virginia or U.S. District Court for the Eastern District of
Virginia, Alexandria Division.

Section 7.6 Waivers. Each Party has the right bynotice in writing to the other Party to waiveany of the provisions of this Agreementthat are forthe sole benefit of the waiving Party. Anyfailure ofa Partyto insist uponstrict compliance with any ofthe terms and conditions ofthisAgreementwill not be construed as a waiver of such terms and conditions or of the right of suchPartyto insist at anytime thereafter upon suchstrict compliance.

Section 7.7 Counterparts. This Agreement maybe executed and delivered in any numberofcounterparts, in the original or by electronic transmission, each of which so executed and
delivered will be deemed to be an original andall of which will constitute one and the same
instrument.

Section 7.8 Severability. If any provision ofthis Agreementorits application to any party orcircumstancesis determined byanycourt of com petent jurisdiction to be invalid or unenforceableto any extent, the remainder ofthis Agreement orthe application of such provision to such party
or circumstances, other than those as to whichit is so determined invalid or unenforceable, willnot be affected, and eachprovisionofthis Agreementwill be valid and will be enforced to the
fullest extent permitted by law.

Section 7.9 Dates for Performance. If the expiration of any time periodset forth in this
Agreementshall fall on a Saturday, Sundayorlegal holiday in the Commonwealth of Virginia,suchperiod shall be automatically extended to the next business day. All dates for performance
(including cure)shall expire at 5:00 p.m. on the performanceor cure date.’

Section 7.10 Headings. The headings of this Agreementare for reference only and do not
describe the intent of this Agreement or otherwisealterthe terms ofthis Agreement.

Section 7.11 Transfer of Title. This Agreementshall not be construed orconsidered to transferany title to the Property, legal or equitable.

Section 7.12 Rights, Rasements and Licenses. No rights, easements, or licenses are acquiredby the Town under this Agreement by implication or otherwise except as and unless expressly set
forth in this Agreement.



 

 

Section 7.13 Rules of Construction.
(a) When

a

reference is madein this Agreementto anArticle, a Section, or an Exhibit. such
reference is to an Article of, a Section of, or an Exhibit to this Agreement unless
otherwise indicated.

(b) Wheneverthe words“include,”“includes.” or “including”are used in this Agreement,
they shall be deemed to be followed by the words “without limitation.”

(c) The definitions contained in this Agreement are applicable to the singular as well as to
the plural forms of such terms and to the masculine, feminine, and neuter genders and
non-genders of such terms. Wheneverthe context requires, any pronounsusedin this
Agreementinclude the corresponding masculine, feminine, or non-gender forms.

Section 7.14 Recordation. This Agreement maynot be recordedby either Party at anytime.

Section 7.15 Litigation and Attorney’s Fees, Ifeither Party is required to resort to litigation toenforce its rights hereunder, the Parties agree that any judgment awarded to the prevailing Partyshall includeall litigation expenses, including reasonable attorney’s fees and courtcosts.

Section 7.16 Third Parties. No person shall be deemed to be a third-party beneficiary ofthisAgreementor any portion hereof.

Section 7.17 No Partnership. Nothing contained in this Agreement will be construed to createa partnership orjoint venture between the Parties or their successors or permitted assigns.

Section 7.18 Jury Trial. The County and the Town each waives all rights to a trial by juryin
any claim, action, proceeding. or counterclaim arising out of or in any way connected with this
Agreement.

Section 7.19 Funding Contingency. The Parties acknowledge and agree that the County'sfinancial obligations hereunder are subject to appropriations by the Fairfax County Board ofSupervisors. To the extent this Agreement is construed to impose anyfinancial obligations upon
the County, anysuch financial obligations shall be binding to the extent ofappropriations by the
Fairfax County Board of Supervisors.

Section 7.20 Definition of the County. Whenever the term, the “County,” is used in this
Agreement, unless the term is followed by, “in its governmental capacity,” “in its regulatory
capacity,” or words ofsimilar import, the term means, “the County, in its proprietary capacity.

IN WITNESS WHEREOF,the Parties hereto have caused this Agreement to be executedby their duly authorized representativesas ofthe dayand yearfirst above-written.

[Signatures onthe following pages]



 

 

COUNTY:

BOARD OF SUPERVISORS OF FAIRFAX
COUNTY,VIRGINIA,a political subdivision of
the Commonwealth of Virginia, in its proprietary
capacity

  
nty/Executive

ie

  



 

TOWN:

TOWNOF VIENNA, VIRGINIA

forT,By: Zan Wyle TM
“Mercury T. Payton

Town Manager

 



 

 

 

 

Exhibit A

Legal Description of the Property



 

County of Fairfax, Virginia
 To protect and enrich the quality oflife for the people, neighborhoodsand diverse communities of FairfaxCounty

 

METES AND BOUNDS DESCRIPTION

of

Land being in the name of

THE BOARD OF SUPERVISORS OF FAIRFAX COUNTY, VIRGINIA
as recorded at D.B. 3191, PG. 556 among the land records ofFairfax County, Virginia,

shown on Tax Map # 38-4 ((2)) 142:

Commencing on the Southeastintersection ofthe Rights-of-Way of Maple Avenue- Route 123and Center Street (No Route number), at the northwest corner of the property herein described;

Thencewith the existing southerly Right-of-Way of Maple Avenue, N 49°40'00" E, 304.81", tothe common comer of Vienna Professional Center Condominium,as recorded in D.B. 591 3, PG.1721;

Thence departing the existing easterly Right-of-Way of Maple Avenue and coincident withVienna Professional Center Condominium, S 40°20'00" E 240.40", to the northerly line ofCounty School Board of Fairfax County, Virginia as recorded in D.B. 1468. PG. 20;

Thence departing ViennaProfessional Center Condominium, and coincident with County SchoolBoard ofFairfax County the following two courses:

- 214.02’ along a curve to the lefi, having a radius of 453.30", a delta of 27°03'30", anda chord which bears S$ 62°01'29" W, 212.03":
- $ 48°30'00" W 97.71", to the existing easterly Right-of-Way of Center Street;

Thence departing County School Board of Fairfax County and with the existing northerly Right-of-Way of Center Street, N 40°20'00" W, 197.01";

To the Point of Beginning containing 62,459 SQ. FT. as shown ona plat prepared by Patton,Harris and Foard, Fairfax County, Virginia, November 215, 1968.

 

Department of Public Works and Environmental ServicesCapital Facilities, Utilities Design and Construction Division, Land Survey Branch
12000 Government Center Parkway, Suite 147

Fairfax, VA 22035 =Phone: 703-324-5111, TTY: 1-800-828-1 120, Fax: 703-653-9570
www.fairfaxcounty.gov/dpwes



 

 

 

All bearings based on Deed North ofthe plat prepared by Patton, Harris and Foard, Fairfax
County, Virginia, November 21“, 1968 and recorded in D.B. 3191. PG 556.

  



 

 
 

Exhibit B

Design and Construction Schedule



 

 

 PATRICK HENRY LIBRARY REDEVELOPMENT
 

  ID \@ PATRICK HENRY LIBRARYREDEVELOPMENT
 

 

 

 

 

 

  

[Note Start [Note Finish
0 Overall Project Schedule

1 fo A/E Selection/ Negotiation/Award Jan 2021 Jun 202115 | Program Review/Concepts Jun 2021 Sept 202128| Schematic Design Sept 2021 Nov 2021

|

42|) Zoning and 2232 Zoning Determination/ARB (Town) Nov 2021 Mar 202248 | Design Development (DD) Nov 2021 Mar 202260| Site Permit (Town) Mar 2022 Jul 2022
77 | Construction Documents (CD) Mar 2022 Oct 2022104} Building Permit May 2022 Feb 2023116] | Bidding (Prequal & Bid) May 2022 May 2023[127 |& Construction May 2023 May 2025137 | Warranty _ Mar 2025 Mar 2026
 

NOTE:Preliminary Schedule subject to change

Tue 1/28/20

2019-12-23_Overall Project Schedule (Agreement) Page 1  



 

Exhibit C

Preliminary Budget

 

 



 

  

PRELIMINARY BUDGET

 

OPTION B1-Partnership
(Garage with 2 Structured Parking Levels)
 

 

 

 

TOTAL
DESIGN PHASE $ 2,850,000

A/E Fee S 2,300,000
Other Soft Costs $550,000
 

 CONSTRUCTION PHASE
$ 23,225,495
 

 

 

 

~20,490 SF : ae
Library @$420/SF + add sustaina bility items+ contingencies S 10,927,216
Site i $ 3,200,381

2 Structured Parking Levels- Tota! Parking
Garage (125 spaces Library, 84 spaces Town) S 6,962,898
Other Construction Costs |S 2,135,000
 

 TOTAL PROJECT BUDGET   $ 26,100,000   
*Based on 6/10/19 costestimate prepared by Downey & Scott



 

 
Exhibit D

Major Termsof Operations and Maintenance Agreement



 

 

Term Sheet

Patrick Henry Library Parking Facility Operations and Maintenance Agreement

Fairfax County and the Town ofViennaanticipate that the use, Operations, and maintenanceof the
redeveloped Patrick Henry parking garage will include the following elements, the cost of which will be
shared by the parties as outlined below:

1. Staffing and personnel

2. Annual operating costs

3. Capital costs

Garage Staffing and personnel

The Patrick Henry parking garage will be an unattended facility, with no proposed parking meters or
cashier booths. Parking will be free to the public. Therefore, no parking lot attendants or cashiers will be
required. However, personnel will be required for janitorial services, routine maintenance, and security.
 

Responsible Party County Allocation % Town Allocation %
 

 

     
Janitorial/Routine cleaning

|

County 50 50
Routine maintenance County 50 50
Security County 100 0
 

The Town of Vienna Police Departmentwill act as the first responders to any incidents at the library and
parking garage.

Annual Garage Operating Costs

 

 

 

 

 

 

 

 

 

 

 

 

 

 

     

Responsible Party

|

County Allocation %

|

Town Allocation %
ANNUAL COSTS

Insurance County 100 0
Security monitoring County 100 0
General maintenance/ Safety County 50 50
checks

Trash removal County Pro rata Pro rata
Power washing County Pro rata Pro rata
Cleaning/Sweeping County Pro rata Pro rata
Elevator maintenance County 50 50
Equipment maintenance County 50 50
Striping/Signage/ Painting County Pro rata Pro rata
Fire suppression County 50 50
MEP/FP County 50 50
Snow/ice removal County 50 50
Utilities County 50 50
 

D-1

 

 

 



Capital Costs

 

Elements within the parking garage will deteriorate over time and will need repair/replacement. For so
long as the garageis in operation, repair or replacement will be necessary when an element reaches the
end ofits useful life or damage/deteriorationis evident. Repair and replacement requires a trained
professional to observe and recommendrepairs to these items as part ofthe regular condition assessment

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

program.

Responsible

|

County Allocation %

|

Town Allocation %
Party

LONG-TERM MAINTENANCE
Structural repairs to concrete County 50 50
slabs and column

Waterproofing County 50 50
Elevators County 50 50
Fire suppression systems County 50 50
Piping (domestic water) County 50 50
Painting County 50 50
Joint sealant and expansionjoints County 50 50
Signage and striping County 50 50
Lighting County 50 50
Stair nosings/treads County 50 50
Railings and guards and bollards County 50 50
Doors County 50 50
Fire extinguishers County 50 50
EXIT signs County 50 50
Emergencycall stations County 50 50    

D-2

 

 



FIRST AMENDMENT TO 
DESIGN AND CONSTRUCTION AGREEMENT  
Vienna-Carter (formerly Patrick Henry) Library 

 
THIS FIRST AMENDMENT TO DESIGN AND CONSTRUCTION 

AGREEMENT (this “Amendment”) is made and entered into as of MONTH  ___, 
2025 (the “Effective Date”), by and between the BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA, a political subdivision of the Commonwealth of 
Virginia, acting in its proprietary capacity and not in its governmental or regulatory 
capacity (the “County”); and the TOWN OF VIENNA (the “Town”).  The County 
and the Town may each be referred to in this First Amendment as a “Party,” and 
collectively as the “Parties.”  

RECITALS 

R-1 The County owns approximately 1.43 acres of land at 101 Maple Ave. E., 
Vienna, Virginia 22180 (the “Property”) on which is located the Vienna-Carter 
(formerly Patrick Henry) Library (the “Library”). 

R-2 As part of the redevelopment of the Library, the Parties entered into a Design 
and Construction Agreement dated as of November 20, 2020 (the “Agreement”), 
which addressed each party’s responsibilities for the design and construction of the 
Property to include the redesign of the Library with public parking in addition to 
parking needed by the Library.  

R-2 In the course of its design and entitlement work, the construction cost estimate 
has increased from the estimated cost included in Preliminary Budget, which was 
attached to the Agreement as Exhibit C.  

R-3 As a result of these changes, the Parties have agreed to amend the Agreement 
to increase the Town’s cost contribution limit. 

NOW, THEREFORE, in consideration of the Recitals, which are incorporated into 
this Amendment by reference, the mutual covenants and agreements contained herein, 
and other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Parties agree as follows: 

1. The Maximum Town Construction Payment, as defined in Section 3.1 
of the Agreement, is amended to be the lesser of 19% of the total cost of construction 
or $4,790,000. 

2. The County acknowledges the memorandum dated June 30, 2023, sent 
by the Town to the Northern Virginia Transportation Authority (“NVTA”), which is 
attached to this Amendment as Exhibit A. The memorandum sets forth certain 
agreements between the Town and NVTA and creates no new County obligations 
beyond those agreed to by the Parties in the Agreement.  In addition to the information 
contained in Exhibit A, the Town intends to incorporate the following into any 



agreement with the NVTA in consideration for NVTA funding for the Town’s financial 
contribution to the Library parking garage project: 
 

• The reconstruction of Vienna-Carter (formerly Patrick Henry) Library includes 
a new on-site 209-space parking garage. 125 of the spaces, funded by Fairfax 
County, will be dedicated for use by library patrons and employees. The 
remaining 84 spaces are to be partially funded by the Town of Vienna, with 
support from the Northern Virginia Transportation Authority (NVTA), for the 
purpose of supporting commuter parking, including van-pool parking, as well 
as increasing public parking on the Route 123 corridor. 

• The commuter parking will operate as a Park-and-Ride facility on weekday 
mornings from 2 a.m. to 11 a.m. Those hours, along with periodic monitoring 
and signage, will help to reserve those parking spaces for morning commuters 
who wish to access travel modes other than single-occupancy automobiles. The 
Town, in its discretion and cost, may implement metered or pay-to-park 
requirements. 

• Years of Town usage: The reasonable life of the structure is no less than 40 
years from the completion/certification of construction.  
 
3. Miscellaneous. 

(a) Except as amended by this Amendment, the Agreement shall 
remain in full force and effect.  

(b) This Amendment shall inure to the benefit of and shall be binding 
upon the parties hereto and their respective successors and assigns.  

(c) All capitalized terms not defined in this Amendment shall have 
the meaning ascribed to them in the Agreement.  

(d) This Amendment may be executed by the Parties in any number 
of counterparts, each of which shall be deemed to be an original, but all of 
which together shall constitute one and the same instrument. 

IN WITNESS WHEREOF, the Parties hereto have caused this Amendment to 
be executed by their duly authorized representatives as of the day and year first above-
written. 



 
 
 
 
 
 
 
 
 
 

  
BOARD OF SUPERVISORS OF FAIRFAX 
COUNTY, VIRGINIA, a political subdivision 
of the Commonwealth of Virginia 
 
 
By: _______________________________ 
Name:  Bryan J. Hill 
Title:    County Executive 
 
 
 
TOWN OF VIENNA, VIRGINIA 
 
 
By: ________________________________ 
Name:  Mercury T. Payton 
Title:  Town Manager 

 
 
 

 
 
 
 
 


